General Conditions of Purchase of Ball Packaging Eu

Machinery, Materials, Work and Services

Art. 1 Scope

All orders placed by BPE are based
solely on these General Conditions
of Purchase. These conditions shall
apply, in the version applicable at the
date the respective contract has
been concluded, and also to any fu-
ture business relations with the sup-
plier, even if they are not agreed
upon explicitly at the time. BPE shall
not accept any conditions imposed
by the supplier which contradict
these general conditions of purchase
or deviate therefrom, unless BPE
has explicitly accepted the applicabil-
ity of such conditions in writing.

Art2  Basis of Contract
Any conditions set out in the written
order and in any attached specifica-

tion shall take precedence over
these general conditions of pur-
chase.

Art. 3 Quotation —

Quotation Documents
1. BPE shall be bound by its order
for a period of 10 working days as
from the date on which the order is
placed.

2. Drawings, tools, models or the
like, which BPE makes available to
the supplier, shall remain the prop-
erty of BPE. They shall not be made
accessible to third parties without the
explicit written consent of BPE. They
shall be used solely to produce the
items specified in BPE's order. The
supplier shall keep them safe with
the care and diligence of a prudent
businessman. The supplier shall re-
turn them to BPE without being
asked upon fulfilment of the con-
tract.

Art. 4 Scope of Supplies and
Services

1. Exclusively new and unused

machinery and materials are to be

supplied unless BPE has explicitly

placed an order stating otherwise.

2. The supplier shall comply with
any modifications to the agreed
scope of supply requested by BPE
after the conclusion of the contract,
unless it is unreasonable to expect
him to do so. In the event that the
supplier makes any modifications,
then he can claim an appropriate ad-

justment to the agreed compensa-
tion; to this end he shall submit BPE
revised quotations indicating detailed
prices. Once the quotations have
been accepted by BPE, a contract
addendum shall be issued.

3. The supplier shall list the costs
of all modifications to the scope of
supply requested by BPE in a sepa-
rate invoice.

Art. 5 Planning and Performance
of Work and Services

1. After a contract has been con-

cluded, the supplier and BPE shall

jointly agree on a binding schedule

for the performance of the respective

work and services.

2. The supplier shall perform the
work and services properly and pro-
fessionally in compliance with the
agreed plans, schedules and specifi-
cations; the most recent status of
science and technology shall be
taken into account.

3. BPE shall reserve the right to in-
spect all equipment and materials
which are brought on to or removed
from a site on BPE premises. The
supplier shall be liable for any dam-
age caused to the equipment and
materials which BPE places at his
disposal, unless the damage caused
is beyond his control.

Art. 6  Supplier's Project
Manager

The supplier shall appoint a qualified
and competent project manager to
act as the supplier's representative
and to be responsible for all issues
relating to the order. The project
manager must also be authorized to
take any decisions required by BPE
immediately.

Art. 7 Sub-suppliers

1. The supplier shall inform the
BPE project manager in writing of
the names of all sub-suppliers se-
lected to perform work and services
prior to the start of work. Sub-
suppliers which BPE rejects as being
incompetent or unsuitable may not
be employed. In the event that the
supplier, at some point after indicat-
ing these names, should wish to re-
place a sub-supplier, then he shall

rope GmbH (hereinafter BPE) for

obtain the prior consent of the BPE
project manager.

2. There shall be no contractual re-
lationship between sub-suppliers and
BPE.

Art. 8 Prices —
Terms of Payment

1. The price indicated in the order
shall be binding. The price shall in-
clude delivery “free of charge to ad-
dress of purchaser” and packaging,
unless divergent conditions have
been agreed in writing.

2. The statutory value added tax is
not included in the price.

3. Payment shall be made within
14 days as from the date of delivery
and invoice with 2% cash discount or
within 30 days after receipt of in-
voice, net.

4. BPE can only handle invoices
which bear the order reference num-
ber. The supplier shall be responsi-
ble for any delays in payment
caused by incorrect or incomplete
invoices, unless the supplier can
prove the delay was beyond his con-
trol.

5. BPE shall be entitled to offset
claims and retain payments to the
extent legally permitted.

6. Payments made by BPE shall
not be construed as acceptance of
the invoice.

Art. 9 Due Dates

1. The due dates indicated in the
order are binding. If necessary, the
supplier shall instruct staff to work
overtime and/or shifts in order to
make up for delays in progress and
consequently to guarantee compli-
ance with the agreed due dates. The
supplier shall bear all costs incurred
for work and services required to
make up for delays.

2. The supplier undertakes to notify
BPE immediately in writing if circum-
stances occur or become apparent
which prevent him from complying
with the set due dates.
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3. In the event of delivery being de-
layed, BPE shall be entitled to claim
fixed rate damages for delayed per-
formance amounting to 0.5% of the
net order value for each commenced
week of delay, maximum however
5% of net order value. Any further
legal claims shall not be affected by
this. Both BPE and the supplier shall
be entitled to prove that the delay in
delivery led to greater damage, less
damage or no damage at all.

4. The supplier shall not be entitled
to make partial deliveries without a
prior written agreement to this effect.

Art. 10 Accident Prevention —

Noise Protection —

Vibration Protection —

Environmental Protection
1. The design and construction of
the machinery and systems must
comply with the currently applicable
standards, guidelines and legislation
(e.g. EC Machinery Directive
98/37/EC, DIN standard EN 292
Parts 1 and 2 Safety of Machinery;
EN 60204 Electrical Equipment in
Industrial Machinery; DIN EN 294
Safety Clearance from Danger
Points); furthermore they shall be in
accordance with the latest state of
science and technology.

2. Ready-to-use machinery, sys-
tems and equipment shall be sup-
plied with a certificate of conformity
as per the EC Machinery Directive
98/37/EC and provided with the CE
symbol.

3. Machinery, systems and equip-
ment not ready for use shall be sup-
plied with a manufacturer’s certificate
in line with EC Machinery Directive
98/37/EC.

Art. 11 Other Provisions

1. The supplier shall comply with
all legislation, regulations, standards
and directives etc. applicable to any
work performed on BPE premises.

2. The supplier shall comply with
the locally applicable “General condi-
tions for erection work, safety and
environmental regulations applicable
to external companies when on BPE
premises”.

3. Any infringement of such laws,
regulations etc. shall be the encum-
brance of the supplier who shall be
responsible for eliminating the in-

fringement immediately and free of
charge.

Art. 12 Maintenance Regulations
The design and construction of the
machinery and systems shall comply
with the current state of maintenance
technology and the applicable stan-
dards. In this respect, it is essential
that the degree of automation and
capacity load (up to three shifts, 7
days per week etc.) of the production
processes at BPE be taken into ac-
count.

Art. 13 Technical Documentation
1. The technical documentation for
the machinery and systems shall
comply with the current state of the
art and the applicable standards, leg-
islation and directives. This relates
to:

a) operating instructions in acc.
with the EC Machinery Directive
98/37/EC etc., containing de-
scriptions of the functioning, set-
ting and commissioning

b) maintenance and inspection in-
structions

c) troubleshooting instructions,

d) erection and dismantling instruc-
tions,

e) handling instructions,

f) catalogues of spare parts,

g) 1 set of technical drawings on
paper (assembly drawings) of
the machine assemblies and
tools, as required to understand
the functioning of the machinery
and systems and/or to order
spare / wear parts. The supplier
shall provide BPE with both in-
stallation and also “as-built”
drawings. The sets of drawings
should also be on data carriers
in DWG format (Autocad 2000)
or alternatively in DXF format.

h) supplementary documents such
as circuit diagrams, wiring dia-
grams, control system diagrams,
hydraulic  system  diagrams,
pneumatic system diagrams, as-
sembly drawings etc.

2. The technical documentation
shall be supplied in triplicate both in
the national language of the supplier
and also the national language at the
site at which the machinery is in-
stalled. The installation drawings
shall be made available to the re-
spective BPE plant at least one
month prior to delivery of the ma-
chinery or system; the “as-built”
drawings at the latest 2 weeks after
the final acceptance.

3. All the documents provided shall
become possession and property of
BPE. The supplier shall indicate the
BPE order number on all drawings
and documents.

Art. 14 Inspections / Tests at the
manufacturer’s plant

1. Having made a prior appoint-
ment with the supplier, BPE can
carry out production inspections of a
reasonable scope at the manufac-
turer's works and/or prior to ship-
ment carry out a final inspection.
The right of the supplier to safeguard
his company secrets shall not be af-
fected thereby.

2. Acceptance or inspection of pro-
duction at the manufacturer’s works
and approval of the drawings, design
calculations etc. by BPE, shall not
release the supplier from his obliga-
tion to comply with the specifications
of the order and the drawings and
specifications and/or other valid
standards referred to therein.

3. The supplier shall therefore be
solely responsible for any non-
conformity vis-a-vis the order specifi-
cations.

Art. 15 Shipment —
Passing of Risk

1. The Supplier shall ensure that
the machinery and materials are
packaged and loaded in such a
manner that they cannot become
damaged during transport. The sup-
plier shall be liable for all damage
which occurs as a result of inade-
quate packaging and incorrect load-

ing.

2. A delivery note in duplicate and
also two copies of the packing list, all
indicating the BPE order number and
describing the machinery and mate-
rials, shall be attached to each con-
signment.

3. The supplier shall notify BPE 14
days prior to the definite delivery
date of all details relating to the
shipment of the machinery, e.g.
weight and size of the machinery, so
that all necessary arrangements can
be made.

4. The risk shall pass to BPE upon
hand-over of the machinery or mate-
rials, or if there is a final inspection,
upon acceptance.
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Art. 16 Final Inspection at BPE

1. Final inspections are carried out
during which the supplied machinery
and materials are tested under nor-
mal production conditions.

2. The following conditions are

necessary for the final inspection:

a) uninterrupted operation of the
machinery and materials for a
period agreed between the par-
ties or for the period necessary
to establish whether machinery
and/or materials conform to the
production process.

b) fulfillment of all conditions and
compliance with all drawings and
specifications set out in the or-
der.

BPE shall not, however, be entitled

to refuse acceptance on the grounds

of trivial defects.

3. Each party can call for a final in-
spection report to be drawn up and
signed by both parties.

4. In the event that BPE does not
accept machinery or materials on the
grounds of defects, then the supplier
shall undertake to eliminate the de-
tected defects free of charge; like-
wise shall apply to defects which
BPE accepts subject to reservations.
BPE’s entitlement to lodge further
legal claims shall not be affected
thereby.

Art. 17 Inspection for Defects

In the event that a final inspection is
not performed, BPE shall undertake
to inspect the items supplied within a
reasonable period of time for possi-
ble quality and quantity non-
conformities; any notice of complaint
shall be deemed to be in due time on
condition that it is received by the
supplier within a period of 10 working
days from the date of receipt of the
items or, in the case of hidden de-
fects, from the date of detection.

Art. 18 Warranty

1. BPE shall be entitled to claim
statutory damages for any defects in
full and without any restrictions. Un-
der all circumstances, BPE is enti-
tled, at its own discretion, to call
upon the supplier either to eliminate
the defect or to supply a new item.
The supplier shall undertake to bear
all expenses incurred in order to
achieve subsequent compliance.
BPE explicitly reserves the right to
claim damages, in particular dam-
ages instead of performance.

2. BPE shall be entitled to eliminate
the defects itself at the expense of
the supplier in the event that a delay
would constitute a risk or that there
is particular urgency.

3. In the event that BPE cancels
the contract due to a defect in the
purchased item, then the supplier
shall also refund BPE any costs in-
curred in connection with the con-
tract, even if the defect is beyond his
control.

4. The period of limitation shall be
36 months as from the passing of
risk unless the supplier offers a
longer warranty period. Notice of de-
fects shall suspend the period of limi-
tation for the notified defects; the
suspension shall end upon elimina-
tion of the defects or one week after
written notification is received from
the supplier that he does not accept
the defects.

Art. 19 Product Liability —

Insurance Cover
1. To the extent that the supplier is
responsible for a product defect, he
shall undertake to indemnify BPE
against claims for damages from
third parties at the first demand, pro-
vided that the cause is within his
scope of control and organization
and that he is himself liable vis-a-vis
third parties.

2. Within the scope of his liability
for claims for damages in terms of
par. (1), the supplier shall also un-
dertake to reimburse any expenses
in acc. with Art. 830, 840, 426 BGB
(German Civil Code) which are in-
curred as a result of or in connection
with recall measures initiated by
BPE. BPE shall inform the supplier
as far as possible and reasonable
about the content and scope of the
proposed recall measures to give
him an opportunity to comment. All
other legal claims shall in no way be
affected .

3. The supplier shall undertake to
maintain a product liability insurance
with a coverage of € 10 million per
occurrence; in the event that BPE is
entitted to more comprehensive
claims for damages, then these shall
in no way be affected thereby.

Art. 20 Right to Recourse
In the event that claims are made
against BPE as seller based on a de-

fect in an item supplied by the sup-
plier, then Art. 478, 479 BGB (Ger-
man Civil Code) shall apply in the re-
lationship between BPE and the
supplier as long as these apply as
well in the relationship between BPE
and the purchaser.

Art. 21 Claims for Damages on

the Part of the Supplier
1. Claims for damages on the part of
the supplier, on whatever legal
grounds, shall be excluded for slight
negligence. This exemption from li-
ability shall not apply to claims for
damages due to a breach by BPE of
significant contractual obligations.
Neither shall it apply to claims arising
from a guarantee, nor claims relating
to injury to life, body or health nor to
claims arising from the product liabil-
ity law (“Produkthaftungsgesetz”).

2. In cases of slightly negligent
breach of significant contractual obli-
gations, then claims for damages
shall be limited to the typical damage
foreseeable at the time that the con-
tract was signed. The same shall
apply in the case of gross negligence
by agents, subsuppliers and consult-
ants.

3. To the extent that BPE’s liability
is excluded or limited, this shall also
apply to the personal liability of BPE
employees, staff, representatives,
agents, subsuppliers and consult-
ants.

Art. 22 Industrial Property Rights

1. The supplier shall be liable for
ensuring that the rights of third par-
ties are not infringed by his supply
and the use thereof by BPE.

2. In the event that BPE is held li-
able by a third party for an infringe-
ment of a right by the supplier, then
the supplier shall undertake to in-
demnify BPE against these claims
upon first written demand.

3. The supplier's obligation to in-
demnify BPE shall relate to all ex-
penses incurred out of necessity by
BPE as a result of or in connection
with claims made by third parties.

4. The period of limitation shall be
10 years as from the date on which
the contract is signed.
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Art. 23 Confidentiality

1. In connection with this contract
and in the previously conducted ne-
gotiations, the supplier has received
information from BPE which is not
normally made available to third par-
ties.

2. The supplier shall use the infor-
mation received from BPE in con-
nection with this contract and in the
previously conducted negotiations
solely for the purpose of fulfilling the
contract and not make it available to
third parties, treating it in the same
manner as secrets of the supplier's

own company. This obligation shall
not apply to information which is al-
ready in the public domain, which the
supplier can prove to have drawn up
independently or obtained legally
from third parties

3. The comprehensive confidential-
ity obligations shall remain in effect
for 3 years as from the expiry of this
contractual relationship.

Art. 24 Jurisdiction — Place of Per-
formance

1. This contract shall be governed
exclusively by the law of the Federal

Republic of Germany without giving
effect to the provisions of CISG.

2. In case that the supplier is a
trader, the jurisdiction shall be the
respective registered seat of BPE.
BPE shall, however, also be entitled
to enforce its claims before courts at
the place of general jurisdiction of
the supplier.

3. Place of performance for sup-
plies and services is the BPE receiv-
ing dept., for payments the regis-
tered office of the BPE company
placing the order.
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